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1.  The definition of areas of ‘cultural heritage sensitivity’

The Regulations defining areas of ‘cultural heritage sensitivity’ are, in some respects, not adequate.  Specific concerns have been raised by the Land Justice Group about campsites that were located well away from waterways to avoid flooding.  Sites which are known to traditional owner groups, but not yet registered by AAV, will be denied any effective protection under the new AHA and Regulations.
2.   The definition of ‘significant ground disturbance’

The effectiveness of the Regulations is further undermined by the fact that they will not apply where there has been ‘significant ground disturbance’.  The fact that there has been significant ground disturbance in the past does not mean that additional disturbance will have no further impact on Aboriginal cultural heritage.  
The omission of drilling from the definition of ‘significant ground disturbance’ in Regulation 4 is especially problematic.
Mechanical drilling is usually undertaken by proponents under exploration licences issued under the Mineral Resources Sustainable Development Act 1990 (Vic) (“MRSDA”).  Approximately 80% of ‘future act’ agreements entered into on behalf of Victorian Native Title Groups involve some form of mechanical drilling activity undertaken as part of an exploration licence.   

In relation to mining exploration, traditional owners will be forced to look outside the AHA and Regulations in order to secure the protection and management of Aboriginal cultural heritage in the activity area.
In regard to these issues, a comparison with the Queensland Duty of Care Guidelines issued under their ACHA is instructive:

	Qld ACHA Duty of Care

“Significant Ground Disturbance” means:

(i) disturbance by machinery of the topsoil or surface rock layer of the ground, such as by ploughing, drilling or dredging;

(ii) the removal of native vegetation by disturbing root systems and

exposing underlying soil.
	Vic AHA Regulations

significant ground disturbance means

disturbance of—
(a) the topsoil or surface rock layer of the

ground; or

(b) a waterway—

by machinery in the course of grading,

excavating, digging or dredging.


The Queensland Duty of Care Guidelines also provide better protection by requiring that the exclusion only applies in cases where activities are consistent with the previous ‘significant ground disturbance’. Thus, for example, activities that involve a deeper level of earth disturbance may have a greater impact than what was the case with the earlier disturbance. The Victorian Regulations should be amended to address the extent of previous ground disturbance.
3.   The definition of ‘high impact activity’

The definition of ‘high impact activity’ is problematic, and in some respects, illogical. The focus is placed (in Part 2, Div 5) on particular activities instead of considering the extent of an activity’s impact. Apart from the issue of drilling, the anomalies that arise from this approach include the fact that Regulation 45 covers a ‘pleasure boat facility’ but another kind of boat facility may not be covered. Regulation 45 also excludes a ‘telecommunications facility’ yet Regulation 46 includes ‘a telecommunications tower’. 

The purpose of the activity should be irrelevant; it is the extent of disturbance that is the key issue.
4.   The distinction between RAPs and Native Title Groups

Where a Native Title Group has not authorized a RAP to represent their interests in relation to cultural heritage, the NTG will still be able to exercise their rights under the Native Title Act and seek agreements with proponents similar to the existing Cultural Heritage Management Procedures. This will be essential where the proponents’ activities are to take place in country not defined as being of ‘cultural heritage sensitivity’ under the AHA.
Proponents will often be obligated to secure two sets of agreements for the management of Aboriginal cultural heritage.

Even in the case where a RAP does represent the NTG, it will probably be necessary for the traditional owners to secure their interests via the right to negotiate under the Native Title Act 1993 (Cth), as well as via the AHA. For example, traditional owners will need to negotiate Cultural Heritage Management Procedures for exploration licences on their country as part of negotiations with proponents under s29 of the Native Title Act. 
5.   The Financial Viability of RAPs

The Regulatory Impact Statement fails to address the financial viability of RAPs, although it does make clear that the bulk of the revenue related to CHMPs will flow to the ‘cultural heritage advisors’, rather than to RAPs. 

The Regulatory Impact Statement suggests that RAPs will only be able to charge fees for evaluating a CHMP (footnote 38), apparently implying that there will be no fees for assistance with preparation of a CHMP and no RAP fees in relation to Cultural Heritage Permits.

The Regulation governing fees in relation to Permits (r. 71) appears to make the RAP payments discretionary, e.g., r. 71 (a) says ‘two thirds of the relevant fee paid under regulation 70 may be forwarded to the relevant registered Aboriginal party’. This ambiguity should be removed.
The State has indicated an unwillingness to subsidize RAPs, and traditional owner corporations would similarly be seeking to be self-reliant as soon as practicable. 

However, the RIS (p.36) states that $470,000 per annum will be paid to Local Government bodies for the conduct of heritage surveys, and an additional $211,000 to affected parties like town planners. That amounts to $681,000 per annum to the parties who have other sources of revenue available to them.

The RAPs should receive similar levels of assistance until their financial viability has been demonstrated. Apart from support with set-up costs and legal advice, the form in which support is delivered to RAPs might well be shaped so as to build capacity for the delivery of services, e.g.,
· training for traditional owners that would qualify them as heritage advisors, and thus provide access to the greater revenues available via the preparation of CHMPs;
· training that may be necessary to quality RAP representatives to assist with the conduct of heritage surveys undertaken by Local Government.
A whole of government approach would suggest a strategy whereby RAP corporations (or their subsidiaries) may also deliver other services arising from the rights and interests of traditional owners, i.e., in relation to land and natural resource management. 
Rob Nicholls, Len Clarke and Graham Atkinson
Co-chairs of the Victorian Traditional Owner Land Justice Group

Appendix

Aboriginal Heritage Bill  Exposure Draft  
Outcomes of LJG Discussion – 11 November, 2005

Key Resolution

The Victorian Government must respect and recognize the exclusive rights and primacy of Victorian traditional owner groups in the management of Aboriginal cultural heritage.

Consequential Resolutions

A number of resolutions were passed unanimously, following on from the key resolution: 

1. That the bill be redrafted to recognize traditional owner boundaries as they are agreed upon between the groups, beginning with the outer boundaries of native title claims.

2. That the Victorian Traditional Owner Land Justice Group seeks resources from the Victorian Government to complete consultations within traditional owner groups for the purpose of resolving boundaries throughout the State.

3. That the Victorian Traditional Owner Land Justice Group accepts the principle of incorporation and requests resources from the Victorian Government for incorporation of traditional owner groups as well as transitional arrangements that respect the exclusive rights of traditional owners.

4. That the objectives of the Bill include the objectives of the Commonwealth Act (Part IIA) as well as specific recognition of traditional owners.

5. That the Aboriginal Heritage Council recognize the exclusive rights of traditional owners when registering Registered Aboriginal Parties.

6. That inspectors appointed under the Act must all be traditional owners from the area for which they are responsible and endorsed by traditional owners from the area.

7. That the members of the Aboriginal Heritage Council should be traditional owners recognized and endorsed by each of the traditional owner groups in the area they represent. 

8. That the Aboriginal Heritage Council should include one representative nominated from each of the traditional owner groups.

9. That traditional owners have full control and determination of cultural heritage decisions. If traditional owners wish to enter into agreements with any other organisation, it is solely within their discretion to do so.

10. That VCAT is not culturally sensitive and has no experience in dealing with Aboriginal cultural heritage. We have no confidence in VCAT as being the appeal body. An alternative court structure needs to be established, along the lines of the Koori court, and appropriate resources provided to traditional owner parties.

